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EDITOR’'S CORNER

The Risk Management Quarterly (RMQjhe official journal of
the Association for Healthcare Risk Management @Y ork,
Inc. is published four times a year.

RMQ’s Mission StatemenfTo enhance the quality of healthcare
delivery through education, research, professiprattice, and
analysis specific to risk management issues.

This journal will contain articles on a wide vayiedf subjects
related to risk management, patient safety, inagarguality
improvement, medicine, healthcare law, governmegulations,
as well as notices of improvement and other releirg#onrmation
of interest to risk managers. The articles areallgwritten by
AHRMNY members, so the journal serves as an opportuaity f
members to showcase their writing talents.

For the officiaRMQ Author Guidelines visit our website
http://www.ahrmny.com

Please forward any ideas or submissions for puidican the
RMQ to “Editors”, via email with attachments to:
ahrm@optimum.net

The deadline for submission & consideration inriegt journal is
September 1, 2010

Reminder

Maximum article length 3,500 words

Photo requirements:

(high resolution JPEGs — at least 300 dpi)
AHRMNY will not publish those articles promoting
products or services

Editorial Committee:
Judith Block
Dylan Braverman
Linda Foy
Marcia Levinson
Robert Marshall
Pamela Monastero
Ruth Nayko
Ana Shields
Francine Thomas

The information presented in
THE RISK MANAGEMENT QUARTERLY
is for educational purposes only and not intendeduktrelied upon
in any particular situation.
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By Barbara A. Ryan, Esq.

On March 16, 2010, Governor Paterson signed theilffam
Healthcare Decisions Act (FHCDA) into law (Publie#&ith
Law Article 29-CC), which provides a mechanism for
surrogate decision-making on behalf of hospital antsing
home patients who no longer have capacity to makdér t
own decisions about care and treatmerithe traditional
DNR statute is now replaced, as such decisionsparé of
the fabric of surrogate decision-making under thevriaw.
(The law does not apply to Mental Hygiene facilitiescept
for some of the DNR revisions applicable to thatisg.)

New York now joins the majority of states in allogi
family members and significant others to make Ihealte
decisions when there is no advance directivg,(healthcare
proxy) in place. Under the new law, surrogates cwke
decisions involving non-emergent treatment and the
withholding or withdrawing of life-sustaining treaéent. This
comes as welcome news to the public, and is alboge
relief to hospitals and nursing homes, given th&olical
need for court intervention for both non-emergaetitment
and end of life decisions when a patient lackedisitatal
capacity and had not executed a healthcare proxgthamr
advance directives. The New York State legislatoael
indeed considered this type of surrogate’s statuthe past,
however, there was simply not enough support tatetids
type of law until this last year.

Most risk managers have been down the path of temsis
attending physicians in sorting out informed consssues,
where there was no next of kin, no healthcare proky
guardian and virtually no direction as to what pathtake.

In such cases, up until now, the remedy was togmtrt (in

a non-emergency), to invoke the staesens patriagpower

to have the judge step in after a hearing, to nddasions
for patients who lacked capacity. Yet the compiexif
seeking court intervention was often viewed as an
unworkable solution, and the forces of culture tlsbaped
consent practices. Historically, we have heardmser
which reflect a “homespun” brand of surrogate condike
administrative consent, two- physician consent,t-oé&kin
consent, etc.Such practices would show up in deciding a
course of elective treatment (like inserting a paaker or an
endogastric feeding tube), but these “consent” avivere
not based on law. Nonetheless, the New York State
Department of Health (DOH) seemed to have countathn
their use, as evidenced by a lack of citations s t
seemingly fertile area for deficiencies.

Educating physicians, nurses and other staff abmitnew
consent standards under FHCDA will undoubtedly uosef
those who may have been admonished in the past for
procuring some version of next- of- kin consent.hil/ the
consent landscape has now changed with the newitlasv,
worth noting that the confusion around next-of-kionsent
most likely stemmed from the language in the NewkYo
State DOH Code (10 NYCRR Part 405), which is a well
meaning but historically confusing provision in tkection
which enumerategatients’ rights

(It is likely for this reason that we have not coomly seen
deficiency citations for the various permutatiomsconsent.)
Specifically, in 8405.7(b) there are certain resbilities of
the hospital which are enumerated, including thathtospital
shall afford each patient the right to:

... (8) obtain from the responsible medical staff
member complete current information concerning
his/her diagnosis, treatment and prognosis in terms
the patient can be reasonably expected to
understand. The patient shall be advised of any
change in health status, including harm or injury,
the cause for the change and the recommended
course of treatment._The information shall be made
available to an appropriate person on the patient’s
behalf and documented in the patient's medical
record, if the patient is not competent to receive
such information;

(9) receive information necessary to give informed
consent prior to the start of non- emergency
procedure or treatment or both. An informed
consent shall include, as a minimum, the specific
procedure or treatment or both, the reason for it,
the reasonably foreseeable risks and benefits
involved, and the alternatives for care or treatinen

if any, as a reasonable practitioner under similar
circumstances would disclose. Documented
evidence of such informed consent shall be included
in the patient’s medical records(emphasis added)

From the foregoing, it is clear that the DOH expédcthat
family members would be involved in receiving infation
in the process of informed consent when patientse wet
competent to do so. However, the DOH code stops sff
authorizing any surrogate decision- making autkipes that
would have clearly been beyond the rule-making @ity
delegated to the DOH from the state legislaturs.aAesult,
we have had a longstanding provision in the patienghts
section of the DOH code that arguably led to confugs to
whether next of kin could actually consent on btlodla
patient who is not “competent to receive such imfation,”
as summarized above.



Now that the FHCDA is firmly in place in New Yorlaw,
there should be no further confusion as to how ffecta
consent if a patient lacks capacity, alleviatinglividual
physicians and hospital administrators of the bargiced
upon them in trying to figure out proper consentew there
is not enough time to seek the court’s interventig(it is
worth noting the obvious and that is: in an emecgen
consent is implied and there is ample case lawippart the
decision to perform emergency surgery without anesip
consent in hand.)

Note that we are likely to see regulations as aulesf the
new law, and therefore the above cited excerpt bé t
Patients’ Rights section may indeed be updated.

What does the legislation change?

The statute includes a protocol for healthcaretjii@wers to
determine whether a patient (in a hospital or mgrdiome)
has decision-making capacity regarding treatmedtifit is
determined that the patient does not have suchcitgpthe
law authorizes the selection of a surrogate frorisia of
individuals (in order of priority), including fanyilmembers,
domestic partners and close friend¢ote that the surrogate
statute is designed to kick-in when there is no hbeare
agent appointed pursuant to a healthcare proxyAs a
safeguard, there are procedures for a patient)yfamémber
or physician to object to the selection of a paltic person
as a surrogate or to a decision made by that sateog

Prior to the FHCDA, under New York State common,law
life sustaining treatment could not be withdrawnagthheld
in a case where a patient lacked capacity to makisidns
(and had no legal guardian or agent and left ncaack
directives), unless clear and convincing evidencsld be
brought forth to show that the patient would haeelithed
such treatment while competent. Although New YBtkte
does not have a living will statute, a living widlan be
offered as proof of clear and convincing evidencestiow
the individual's prior stated wishes. (The courtavé
recognized that a living will can serve as suchofiro
although it is not dispositive.) If a healthcamoxy is in
effect, the agent is authorized to carry out thimgijpal’s
wishes. It is important to note that with a validalthcare
proxy in place, the healthcare agent would be gweority
in terms of decision-making over individuals listed the
FHCDA statute. As with any dispute that is notorezilable,
the courts remain available, if there is a condermecisions
being made in bad faith, with or without family clisd.

Importantly, the FHCDA does not apply where patient
lacking decision-making capacity have developmental
disabilities, or if they reside in mental health ddities, if
decisions for such patients can be made utilizingher
statutory authority It is apparent that there will be an
advisory committee established under the FHCDAhétp
shape further decision-making standards for sudivituals.

If confronted with a decision as to whether to gptie
FHCDA where the patient has developmental disaduljtit
is important to seek legal guidance. Ultimatehg advisory
committee will be working with the New York Stateask
Force on Life and the Law to further refine pulpiglicy in
this area.

How does one appoint a surrogate?

First, there must be a determination by attending
physicianthat an individual lacks decision-making capacity.
In a nursing home, this decision must be confirrbgdan
independent opinion by a health or social services
practitioner, attesting to the fact that the indual lacks
decision-making capacity. In a hospital, the iretegent
determination (second concurring opinion) is reggiionly if
the surrogate’s decision is one directing the wilagl or
withholding of life-sustaining treatment. If there is
disagreement about whether the individual lacksidies-
making capacity, the matter is then referred to flospital

or nursing home’s ethics committee for deliberatiand
resolution, if possible (If not, a petition still may be made to
the court.)

In order of priority, the potential surrogates assfollows:

Court-appointed guardian (under Article 81 of the
Mental Hygiene Law)

Spouse (if not legally separated) or domestic jgartn
Adult son or daughter (age 18 or older)

Parent

Adult brother or sister (age 18 or over)

Close relative or friend

The medical decision standard by a surrogate mustib
accordance with the patient’'s wishes, including the
patient’s religious and moral beliefs A surrogate will have
all the powers an individual patient would have nake
decisions, including the decision to withhold ortheiraw
life-sustaining treatment. If the patient's wishes are not
reasonably known and cannot be ascertained, thedisgcts
the surrogate to make decisions in accordance \lith
patient’s best interests(Note that it is in théest interest
analysis where the term medical futility is ofteisadissed.
The best interest standard involves an assessnfienhat
treatment is in the patient’s best interest. Tosild include
an evaluation of whether treatment would be melbjical
futile.)

End of life decisions

Decisions to withhold or withdraw life-sustainingeatment
are subject to additional requirements under theCBA.
Surrogate can direct that such treatment be withhael
withdrawn if the individual patient is likely to eliwithin 6
months with or without treatment, as determined\wg



independent physicians, and if treatment would ke a
extraordinary burden to the patient. A surrogatgy ralso
direct that such treatment be withheld or withdraifvthe
patient has an irreversible condition, as deterthibg two
independent physicians and if treatment would wegain,
suffering or another burden, that would be inhumane
extraordinarily burdensome under the
Decisions to withdraw or withhold life-sustaininggatment
from minors are made by the minor's parents, howdive
minor’s decision making capacity must be evaluateduch
cases, careful attention must be given to obtaigalle
guidance, as a minor with capacity may refuse the
withdrawal of life-saving treatment.

Also note that in long term care facilities, a sgate's
ability to refuse treatment is limited if the patieis not
terminally ill or permanently unconscious. In thosases,
the involvement of the Ethics Committee or the tasr
needed to ensure compliance with the new law, st th
appropriate treatment decisions are made.

What if there is no surrogate available?

Medical decisions for individual patients who da have a
surrogate are also provided for under the new lathe
FHCDA provides that the attending physician can a&$ a
surrogate for routine medical treatment Where major
medical treatment is indicated, a physician mayy catt
upon the concurrence of another physician, indigathat
such medical treatment is necessary. A physici@y m
withhold or withdraw life-sustaining treatment fordividuals
without a surrogate only upon the independent coroge
of another physician that life-sustaining treatmiesnof no
medical benefit to the patient (because of deatgbe
imminent) and there is a concurrence that the proniof
life-sustaining treatment would be in violation afe
accepted medical standards under the circumstances.

Policy Considerations

It is important to again note that although the EMC
provides that individuals with mental retardatior o
developmental disabilities can appoint healthcareogates,
clinical situations involving such patients needrtigalar
attention to evaluate other applicable law and et
Mental Hygiene Legal Services (MHLS) should be ined.

Hospitals will now be writing policies to incorpadeathe
provisions of this new law into clinical practicét remains
important to encourage individual patients to exdeua
healthcare proxy -- since it is designed to presemne’s
right to self-determination.The new FHCDA provides a
mechanism for “next- of- kin” consent and also tneent
decisions by concurring physicians, when there & n
healthcare agent (or guardian) to execute thistionc

circumstances.

Literature given to patients on admission (and eueti
education materials in general) should reflectrtbe statute,
so that patients know how decisions will be madgaréing

treatment, if they lack capacity. This may semwéncrease
the interest in executing healthcare proxies.

Is your Ethics Committee up to the challenge?

It will be important for ethics committees to reeeiproper
education and training concerning the new law, @sfig in
institutions where they have been historically lessive.
This is especially so given the provision in theGBA for
referral to the ethics committee where there iagisement
concerning the patient's capacityAn important feature of
the new law is that there must be notice to invdlparties
by the ethics committee, of their intent to reviewmatter
which requires an ethics committee determinatiofhere
must also be an opportunity for involved partiesptesent
their views. A written statement will be issued thmose
situations where the committee’s approval is requiréal
abide by a decision. In addition, we may even seme
DOH direction concerning ethics committees, whigh ta
this point has been virtually absent.

Conclusion

The new FHCDA provides a means for consent in pliogi
non-emergent treatment and in withdrawing or witbing
life-sustaining treatment near the end of life, reha patient
lacks capacity and has no legal guardian or heaithagent.
New York now joins the majority of states in empaoivg
next-of-kin and significant others with this surabg statute.
The implementation will undoubtedly facilitate theovision
of necessary medical procedures within a reasoriehlgth
of stay (such as endogastric feeding tubes, pacenmiak
surgical debridements, etc.). Such interventioesewoften
hampered by delays in obtaining necessary consérith
caused prolonged hospitalization.

The FHCDA may also be seen as evidence of a starafar
care around the treatment of incapacitated persens,are
entitled to have their family and significant othénvolved
in treatment decisions. Accordingly, thought mistgiven
to reconciling privacy concerns, revising policiemd
measuring quality of care.

Barbara A. Ryan, a partner at the law firm of Aaronson

Rappaport Feinstein & Deutsch, is a 1989 graduatef @eton

Hall University School of Law. Ms. Ryan is also a
registered nurse and concentrates her practice inhe

area of Health Care Law.



“Whistleblowing” by New York Healthcare Providers
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“I am hesitant to place a sighature on this information.
Administration has made it clear that there will be no
reporting of any problems without administrative,
medical staff, and board notification. This would
certainly create an opportunity for the administrator to
remove me from employment.”g
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®Kevin Sack, Nurse to Stand Trial for Reporting a Doctor, N.Y. TIMES,
Feb. 7, 2010, at A18; Kevin Sack, Whistle-Blowing Nurse is Acquitted
in Texas, N.Y. TIMES, Feb. 12, 2010, at A23.
jWhistIe-BIowing Nurse is Acquitted in Texas, supra note 1.

Id.

*Texas Nurses Assoc., Winkler County Nurses Update, available at
http://www.texasnurses.org/displaycommon.cfm?an=1&subarticlenbr
6=509 (last visited Apr. 14, 2010).

Id.

"Nurse to Stand Trial for Reporting a Doctor, supra note 1.

®Nurse to Stand Trial for Reporting a Doctor, supra note 1; San
Antonio Express-News, Jury Clears Nurse Who Reported Doctor,
available at
http://www.mysanantonio.com/news/local_news/Texas_jury_acquits_
nurse_who_complained_of_doctor.html (last visited Apr. 14, 2010).
°Texas Nurses AssoC., supra note 4.

Nurse to Stand Trial for Reporting a Doctor, supra note 1.
"Whistle-Blowing Nurse is Acquitted in Texas, supra note 1.
2Medical-Legal Topics, Should a Nurse go to Prison for Reporting
Concerns about a Physician?, available at
http://www.medleague.com/blog/tag/rolando-arafiles-md/ (last visited
Apr. 14, 2010).

Exhibit A to Nurse Mitchell's federal complaint in Mitchell v. Winkler
County (Apr. 14, 2010), available at
http://www.casewatch.org/civil/mitchell/suit. pdf.

“Nurse to Stand Trial for Reporting a Doctor, supra note 1.
®Medical-Legal Topics, supra note 11.

®Nurse to Stand Trial for Reporting a Doctor, supra note 1.

Nurse Mitchell's federal complaint, supra note 12.

®\Medical-Legal Topics, supra note 11.

;zNurse to Stand Trial for Reporting a Doctor, supra note 1.

Id.

“ITelephone discussion on March 31, 2010 with Donna Paehl,
Director of Nurses, Winkler County Memorial Hospital.

ZGerard Sinzdak, An Analysis of Current Whistleblower Laws:
Defending a More Flexible Approach to Reporting Requirements, 96
CAL. L. REV. 1633 (2008); Silvia X. Liu, When Doing the Right Thing
Means Losing Your Job: Reforming the New York Whistleblower
Statute, 7 N.Y. CiTy L. REV. 61 (2004); Elleta Sangrey Callahan, The
State of Whistleblower Protection, 38 AM. Bus. L. J. 99 (2000).
%3angrey Callahan, supra note 21.

**Reddington v. Staten Isl. Univ. Hosp., 893 N.E.2d 120, at 128 (N.Y.
2008); see also, N.Y. Lab. Law §741 (McKinney 2010).

®N.Y. Lab. Law § 741,

.

26
Id.
27

28

»d.

®N.Y. Lab. Law § 741; see also Stitching Together the Patchwork:
Burlington Northern’s Lessons for State Whistleblower Law, Courtney
J. Anderson DaCosta, 96 GEO. L. J. 951, 975 (2008).

*«The consequences of whistleblowing can be disastrous to the
individual employee, even in the absence of retaliation by the
employer. Coworkers and supervisors alike frequently stigmatize
whistleblowers as tattletales or traitors, and the conspicuous harms
that result from this stigma are in and of themselves powerful
deterrents to other potential whistleblowers. For example, one study
of eighty-four whistleblowers showed that 82% experienced
workplace harassment, 17% lost their homes, and at least 10%
attempted suicide after they spoke out.” Anderson DaCosta, supra
note 30, at 973-74.

#Nurse to Stand Trial for Reporting a Doctor, supra note 1.

#Most states have adopted a public policy exception to the
employment at will doctrine allowing employees to sue their
employers if the employee is retaliated against by the employer for
whistleblowing. See Anderson DaCosta, supra note 30; Sangrey
Callahan, supra note 21.

¥N.Y. Lab. Law § 740.

*Reddington v. Staten Isl. Univ. Hosp., 893 N.E.2d 120, at 128 (N.Y.
2008); see also Lab. Law § 740.

*See N.Y. Lab. Law §§ 740, 741.

37
Id.
38,

39

Id.
“°Stanley Goodman, Sarbanes-Oxley Whistleblower Protection — Two
Years Later — What Hath Enron Wrought?, THE METROPOLITAN CORP.

COUNSEL, 23 (Feb. 2005).
“d.
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LEXINGTON INSURANCE

CHARTIS (}%}NPSF

Mational Patient Safety Foundation

The Healthcare Division of Lexington Insurance, ahé National
Patient Safety Foundation (NPSF) Stand Up for Ratigafety™
program, invite AHRMNY members to attend their 13ttnual risk
management and patient safety seminar to be held on

Tuesday, September 21, 2010

Healthcare-Associated Infections

The New York Helmsley Hotel 8am —4pm
Breakfast and lunch will be provided.

Program Speakers:
Russell Nassof, Esq.,

Director of New Strategic Initiatives of TRC

Victoria Nahum
Founder of Safe Care Campaign

Denise Murphy
Vice President for Quality and Patient Safety
Main Line Health System

Sheila Namm, Esq., RN, MA
Vice President Professional Affairs
Maimonides Medical Center

Who should attend:

Healthcare Risk Managers, Patient Safety Professioimdection
Preventionists, Quality Managers, Nursing and Medstaff Leaders,
Healthcare Administrators, Physician office praettaff and practice
managers, Ambulatory clinic staff and managersskigns and
Medical Directors

Continuing Education Credits:
An application has been submitted to the Georgiaséhi Assoc. for
approval of 5.0 contact hours.

Approved for 5.0 contact hours toward fulfillmerfttbe requirements
for the ASHRM designations of FASHRM (Fellow) and D&HARM
(Distinguished Fellow) and toward CPHRM renewal.

CMEs have been applied for and are pending. Thisigcis free of
commercial bias in accordance with ACCME commergigkrest
guidelines.

Program brochure will be sent to all members and fiends of
AHRMNY and will be available on the AHRMNY website
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'Public Health Law 2801-d, by definition applies‘tesidential health
care facilities.”

’PHL §2801-d(1)

*PHL §2801-d(4)

“See, e.gBegandy v. Richardsps10 N.Y.S. 2d 984 (Sup Ct. Monroe
Cty. 1987) andeides v. Hebrew Home for the Ag&83 N.Y.S.2d 450
(1st Dep't 2002).

®CPLR § 214-a, See eBacio v. Franklin Hosp.63 A.D.3d 1130 (2d
Dep’t 2009)(Pressure Ulcer Prevention Protocol titutss a “substantial
relationship to the rendition of medical treatmgnt.

°SeeBush v. Cobble Hill Health Center, Ind.7 Misc.3d 1135(A), 2007
WL 4226679 (N.Y.Sup. Kings Cty.).

Torres v. Terence Cardinal Cooke Health Care G010 NY Slip Op
03379 (1st Dep't, April 27, 2010). See alRagiel v. Park Avenue
Extended Care Center Corpndex No. 15248/05, (N.Y.Sup. Nassau.
Cty. September 8, 2008).

8CPLR § 214 Zeides v. Hebrew Home for the Ag@83 N.Y.S.2d 450
(1st Dep't 2002).

CPLR § 214

CPLR § 216
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-- Richard E. Lerner and Judy C. Selmeci

As published 04-07-2010
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Endnotes:

*Pub. Health Law § 2805-j, Education Law § 6527(3).

294 N.Y.2d 200 (1999).

%99 N.Y.2d 434 (2003).

4 Federal courts have recognized a privilege separad apart from that
afforded by the statutes themselves: This “critiedf-analysis” privilege is a
creation of decisional law and applies even whieeestatute itself does not
afford a privilege against discoveifardy v. New York New414 F.R.D.
633 (S.D.N.Y. 1987)Mitchell v. Harvey Hishbein227 F.R.D. 239 (S.D.N.Y.
2005). However, New York courts have largely shuhthés privilege. See
Lamitie v. Emerson Electric Gdl42 A.D.2d 293 (3d Dep’t 1988) (holding
that since the critical self-analysis privilege e been adopted by New
York state courts, it would not protect the docuteext issue).

®The quality-assurance privilege does not trumpigalit’s obligation to
disclose party statements. As such, if individualiyned physicians
participate in the quality-assurance committeevegtigation, their
statements to the committee are likely to be deedisbverable. Semg,
Klingner v. Mashioff50 A.D.3d 746 (2d Dep't 2008) (holding that while
some quality-assurance materials are privilegedirnttiividual physicians’
statements to the committee are discoverable).

®Notably, in actions involving non-medical mattétsppears that the
privilege remains less burdensome to assert.eSgeStern v. Stern241
N.Y.L.J. 118 (N.Y. Sup. Nassau County., June 1092@upholding the
privilege in a matrimonial action where the wifeugbt to discover her
husband’s evaluations — which are, of course gaheocredentialing file — to
support her claims of deliberate “instant poveitySchaefer v. Brookdale
University Hospital 46 A.D.3d 662 (2d Dep’'t 2007) (holding that imsth
breach-of-contract action by a former resident fatigs who was
discontinued from the residency program, the regidas not entitled to
discover the credentialing files relating to thepital's residency program).
TheSchaefeappeal was handled by Richard E. Lerner.

7189 A.D.2d 615 (1st Dep't 1993).

82003 NY Slip Op 50615U (N.Y. Sup. Bronx County, Jary 21, 2003).

® Materials withheld for privilege are required te identified in a privilege
log. CPLR 3122(b). This log will likely be used the court in the course of
anyin camerareview. It is also helpful for use as an outlifi¢he fact
affidavits since affirmants must explain separatieéyprivileged nature of
each of the documents. In fact, even if the ciiStmilarities in the
documents are thought to be apparent, discussieaaf document is
required. This was the caseJean-Louis v. Thaku2008 NY Slip Op
52476U [N.Y. Sup. Kings County, November 24, 2008fere Judge Lewis
ordered the hospital to submit an itemized privalémg and a fact affidavit
that discussed each of the documents.

10824 N.Y.S.2d 759 (N.Y. Sup. Suffolk County, July, 2606).

11240 N.Y.L.J. 71 (N.Y. Sup. N.Y. County, Septem®gy 2008).

252 A.D.3d 351 (1st Dep’t 2008).

%60 A.D.3d 527 (1st Dep’t 2009). This appeal wasdtet by the authors of
this article.

14755 N.Y.S.2d 809 (N.Y. Sup., N.Y. County, Februan2003).
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does not endorse, recommend or favor any organizati on, author or product discussed in this journal.




